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POINTS AND AUTHORITIES 

The issue here is whether San Francisco may permissibly allow noncitizens to vote in 

elections for the San Francisco Unified School District (SFUSD). It may not because the 

California Constitution limits voting rights to United States citizens, and that constitutional 

provision controls every public election in the State. 

Even if the Constitution were ambiguous on the question of noncitizen voting, the City’s 

authority as a charter city does not allow it to deviate from controlling state law because school 

district elections are not municipal affairs subject to a charter city’s plenary powers. And, even if 

they were, the citizenship requirement for voting is a subject of statewide concern that precludes 

a charter city’s deviation. Additionally, authority that gives charter cities the right to determine 

the time, place, and manner of school district elections within their boundaries, does not allow 

San Francisco’s ordinance because determining voter qualifications is different from permissibly 

regulating the time, place, and manner of an election.  

For these reasons, San Francisco may not allow noncitizens to vote in its school district 

elections. Therefore, a writ of mandate should issue to prohibit the City and its Elections Official 

from counting votes cast by persons who do not satisfy the citizenship requirement. 

LOCAL AUTHORITIES 

This memorandum refers to several local authorities, including a San Francisco ordinance 

and provisions of San Francisco’s Charter and Elections Code. The full text of those provisions is 

provided in the concurrently filed Requests for Judicial Notice as follows: 

• Ordinance No. 206-21 (RJN No. 1); 

• Article XIII of the Charter, relating to elections (RJN No. 2);  

• Article X of the Elections Code (§ 1000 et seq.), relating to noncitizen voting in 

school board elections (RJN No. 3); and 

• All other Elections Code provisions cited in this memorandum (RJN No. 4). 
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STATEMENT OF CASE 

San Francisco is both a charter city and county. (Cal. Const., art 11, § 3, subd. (a); see also 

Cal. Const., art. 11, § 6 [authorizing consolidation].)1 The rights and powers of a charter city are 

similar to but slightly different from those of a charter county. (Compare Cal. Const., art. 11, § 4 

[charter counties] with § 5 [charter cities].) However, when a charter city’s powers conflict with 

a charter county’s, the charter city powers control. (Cal. Const., art. 11, § 6, subd. (b).) While 

these constitutional provisions were added in 1970, they were a restatement of constitutional law 

in place at that time. (Cal. Const., art. 11, § 13.) 

In 2016, San Francisco voters approved a charter amendment, adding section 13.111 to the 

City’s charter to allow certain noncitizens to vote in school board elections through November 

2022. (S.F. Mun. Elec. Code § 1000 enacted by S.F. Ord. No. 206-21, § 1.) Specifically, the 

charter amendment extended voting rights to San Francisco residents who are parents, legal 

guardians, or caregivers of children residing in SFUSD regardless of citizenship. (S.F. Charter, 

§ 13.111, subd. (a)(1).) The Charter amendment gave the Board of Supervisors authority to 

extend the noncitizen voting authorization beyond 2022. (Id. at subd. (a)(2).) On November 2, 

2021, the Board of Supervisors for the City and County of San Francisco adopted Ordinance 

Number 206-21. This ordinance amended Article X of the City’s Elections Code, amending and 

adding to that Code to extend the noncitizen right to vote beyond 2022 without expiration (S.F. 

Ord. No. 206-21, §§ 1, 3; see also S.F. Mun. Elec. Code, art. X.) San Francisco’s Mayor 

approved the ordinance on December 12, 2021. (S.F. Ord. No. 206-21.) It became effective on 

January 13, 2022. (S.F. Ord. No. 206-21, § 3, subd. (a).)  

 
1 In this memorandum, Petitioners discuss provisions of articles IX and XI, 9 and 11, of the 
California Constitution. While Roman numerals are typically used to refer to articles of the 
California Constitution this is not always the case. (See, e.g., Martin v. Bd. of Election Comrs. of 
S.F. (1974) 126 Cal.404 [Supreme Court opinion using Arabic numerals for articles of the 
Constitution]; but see Cal. Style Manual (4th ed. 2000) § 2.1 [calling for Roman numerals].) For 
clarity, because the Roman numerals IX and XI are so similar, Petitioners will use the Arabic 
numerals (e.g., 9 and 11) when referring to the California Constitution. Petitioners will use Roman 
numerals in all other appropriate circumstances, e.g., articles of the San Francisco Charter or 
Elections Code. 
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This was, at least, the fourth attempt to extend voting rights to noncitizens in San 

Francisco. (See Tara Kini, Sharing the Vote: Noncitizen Voting Rights in Local School Board 

Elections (2005) 93 Cal. L. Rev. 271.) A 2004 measure to create a noncitizen right to vote in 

school district elections failed. (Cf. id. at pp. 272, 274.) A similar proposal in 1996 “withered 

away.” (Id. at p. 275.) Also in 1996, there was a citizen’s initiative to establish a noncitizen voting 

right for all San Francisco elections. (Ibid.) The San Francisco City Attorney’s Office challenged 

that measure, before proponents circulated sufficient signatures to qualify it for the ballot, and a 

judge of this court struck it down early in the initiative process, ruling “that a change in voting 

rights requires an amendment to the state constitution.” (Id. at pp. 275-276.)  

Petitioners are unaware of any challenge to charter section 13.111 when it was enacted in 

2016. However, on March 14, 2022, Petitioners filed suit contesting the validity of that section 

and Ordinance No. 206-21, seeking orders prohibiting the City and its Elections Official from 

counting noncitizen votes in SFUSD elections. At issue in this motion are Petitioners’ causes of 

action for writ of mandate under California Elections Code section 13314 and Code of Civil 

Procedure section 1085. The parties stipulated to an extended briefing schedule and the July 28, 

2022 hearing date. (Order, filed May 27, 2022.) If not decided on July 28, 2022, the parties 

request a decision as soon as possible prior to September 1, 2022 to provide guidance in advance 

of the November general election. (Morgan Decl., ¶ 5.) 

ARGUMENT 

I. The California Constitution Limits Voting Rights to United 
States Citizens. 

The California Constitution provides: “A United States citizen 18 years of age and 

resident in this State may vote.” (Cal. Const., art. 2, § 2.) California courts have routinely held 

that a person’s right to vote depends on whether he or she has met the basic constitutional 

requirement. (See, e.g., Arapajolu v. McMenamin (1952) 113 Cal.App.2d 824, 831; San Diego v. 

Shapiro (2014) 228 Cal.App.4th 756, 767.) Indeed, the negative implication of the framers’ use of 

“may vote” is that anyone not listed may not vote.  
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Legislative enactments are consistent with this interpretation. In every possible respect, 

the Elections Code unambiguously declares that United States citizenship is required to vote 

anywhere in the state. (Elec. Code §§ 2101, 2300; see also id. at § 321.) Noncitizens do not have 

the right to vote and are not permitted to vote. There are potential criminal penalties if they do. 

(See Elec. Code §§ 18100, 18500, 18561; see also People v. Rodriguez (1973) 35 Cal.App.3d 900.) 

Therefore, noncitizens do not have the right for their vote to be counted. (Cal. Const., art. 2, 

§ 2.5.) This is consistent with California law going back to the state’s earliest days. (See, e.g., 

Bourland v. Hildreth (1864) 26 Cal. 161, 164-165; see also Padilla v. Allison (1974) 38 Cal.App.3d 

784 accord. Sugarman v. Dougall (1973) 413 U.S. 634, 648-649 [a state’s citizenship requirement 

for voting does not violate U.S. Constitution].) 

As a charter city, San Francisco has certain powers that are not held by general law cities. 

Those powers do not give it the right to violate section 2 of article 2 of the State Constitution and 

extend voting rights to noncitizens. (Harder v. Denton (1935) 9 Cal.App.2d 607, 608 [charter 

provisions that violate Constitution are void].) Before the City may allow noncitizens to vote in 

city elections, it must first amend the California Constitution.  

II. Writ Relief is Appropriate. 

Two statutes authorize the writ relief Petitioners request. Specific to elections, California 

Elections Code section 13314 authorizes writ relief to prevent errors in the conduct of an election. 

Traditional mandate authorizes relief more generally. (Code Civ. Proc. § 1085 et seq.) 

A. The Elections Code allows a writ of mandate to prevent errors in the conduct of an 
election. 

Under section 13314 of the Elections Code, “[a]n elector may seek a writ of mandate 

alleging that … any neglect of duty has occurred, or is about to occur.” (Id. at subd. (a)(1).) “A 

peremptory writ of mandate shall issue only upon proof of both of the following: [¶] (A) That the 

error, omission, or neglect is in violation of this code or the Constitution. [¶] (B) That issuance of 

the writ will not substantially interfere with the conduct of the election.” (Elec. Code § 13314, 

subd. (a)(2).)  
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Petitioner Michael Denny is an elector in the City and County of San Francisco and the 

SFUSD. (Denny Decl., ¶ 2; see also Elec. Code § 321 [definition of “elector”.) He has standing 

under section 13314 and alleges that the Election Official’s anticipated acceptance of noncitizen 

votes in the election for SFUSD is a neglect of duty that is about to occur (see Elec. Code § 320; 

Ed. Code § 5503 [county elections official charged with administering school district elections]; 

see also S.F. Charter § 13.104). It is a neglect of the Official’s duty to accept only those votes that 

are cast by United States citizens. (See, e.g., Elec. Code § 2300; Cal. Const., art. 2, § 2.) The 

Elections Official’s acceptance of noncitizen votes will violate both the California Constitution 

and the Elections Code.  

Additionally, a writ of mandate will not substantially interfere with the conduct of the 

election. For one, the Elections Official must necessarily do something to segregate noncitizen 

ballots from citizen ballots because citizen ballots will (presumably) include every other contest 

on the ballot and noncitizen ballots will be limited to the SFUSD election because noncitizens are 

not purportedly allowed to vote for anything else. This means that the Elections Official may be 

prohibited from counting those ballots at anytime prior to the election’s certification in late 

November. However, an order from this Court before September 1, ideally by the end of July, will 

avoid the time and expense of continued planning for noncitizen voting in the SFUSD election, 

where the Election Official’s order to print ballots will be placed by September 1. (Morgan Decl., 

¶¶ 5-7.) Statutory priority under Elections Code section 13314 should ensure an order early 

enough to minimize any interference in the conduct of the election and save San Francisco 

taxpayers the substantial costs associated with printing and mailing ballots that cannot lawfully be 

cast.  

B. Traditional mandate authorizes writ relief to prevent constitutional violations.  

The traditional mandate remedy is set forth in section 1085 of the Code of Civil 

Procedure. Under this section, courts may issue a writ of mandate to “any inferior tribunal, 

corporation, board, or person, to compel the performance of an act which the law specially 

enjoins, as a duty resulting from an office, trust, or station.” (Id. at subd. (b).) As to this Court, as 

used in section 1085, the City and County of San Francisco is an inferior board and John Arntz is 
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an inferior person. As discussed herein, both the City and its Elections Official have a duty arising 

from their office, trust, or station, to comply with California law. If state law prohibits noncitizens 

from voting, then Respondents may not allow noncitizens to vote in their elections. 

A writ of mandate “must be issued in all cases where there is not a plain, speedy, and 

adequate remedy, in the ordinary course of law. It must be issued upon the verified petition of the 

party beneficially interested.” (Code Civ. Proc. § 1086.) The petition is verified. There is no 

other plain, speedy, or adequate remedy in the ordinary course of law. Damages are not 

appropriate, and a decision is necessary in the next few weeks to avoid the wasteful expense of 

printing ballots that should never be counted. No other remedy, even if adequate is sufficiently 

speedy to preclude writ relief. Indeed, mandate is the correct remedy “for compelling an officer 

to conduct an election according to law,” and “[i]t is also an appropriate vehicle for challenging 

the constitutionality of statutes and official acts. (Hoffman v. State Bar of Cal. (2003) 113 

Cal.App.4th 630, 639.) Moreover, section 35 of the Code of Civil Procedure establishes statutory 

priority for a section 1085 writ. 

Petitioners are beneficially interested. Petitioner Michael Denny is a voter, elector, and 

taxpayer in the City and County of San Francisco. (Denny Decl. ¶¶ 2-5.) Like every other voter 

in the City, his right to vote is diluted by the City’s illegal extension of voting rights to 

noncitizens, and he pays taxes that will pay for the illegal ballots and the counting of those illegal 

ballots. On this basis, Petitioners United States Justice Foundation and California Public Policy 

Foundation claim membership standing to establish their beneficial interest on behalf of similarly 

situated individuals in the City and County of San Francisco. (Lacy Decl., ¶¶ 4-5.) 

However, an individual’s beneficial interest goes beyond the boundaries of the City and 

County of San Francisco. School districts are agencies of the state; they not a distinct and 

independent body politic. (Cal. Teachers Assn. v. Hayes (1992) 5 Cal.App.4th 1513, 1524 (Hayes).) 

Indeed, school district funding is allocated by the state’s general fund, and all school property is 

held by school districts in trust for the state. (Id. at p. 1525; see also San Diego Unified Sch. Dist. v. 

Yee (2018) 30 Cal.App.5th 723, 727.) To this end, every resident and taxpayer in the state is 

beneficially interested in the actions of every school district in the state, because they are 
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residents and taxpayers of the state itself. For this reason, all four petitioners are beneficially 

interested in this action. (See Denny Decl., ¶ 3; Lacy Decl., ¶¶ 2-5.) 

Irrespective of any specific beneficial interest, Plaintiffs also have public interest standing, 

an exception to the ordinary rule that allows for “citizen actions to require governmental officials 

to follow the law.” (See, e.g., Common Cause v. Bd. of Supervisors (1989) 49 Cal.3d 432, 440.)2 

This exception applies “where the question is one of public right and the object … is to procure 

the enforcement of a public duty.” (Save the Plastic Bag Coalition v. City of Manhattan Beach 

(2011) 52 Cal.4th 155, 166 (Plastic Bag Coalition) [cleaned up].) In such cases, “the plaintiff need 

not show that [s/he] has any legal or special interest in the result, since it is sufficient that [s/he] 

is interested as a citizen in having the laws executed and the duty in question enforced.” (Ibid.) 

This guarantees citizens “the opportunity to ensure that no governmental body impairs or 

defeats the purpose of legislation establishing a public right.” (Ibid quoting Green v. Obledo (1981) 

29 Cal.3d 126, 144; Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069, 1116-1117 [citizens interested 

in having the laws executed].) Here, state law limits voting rights to United States citizens and 

the City and County of San Francisco ordinance allowing noncitizens to vote in SFUSD elections 

defeats the purpose of that law. Therefore, any member of the public has standing to challenge 

the ordinance in question.  

III. A Charter City’s Home Rule Powers Do Not Allow it to Extend 
Voting Rights to Noncitizens.  

“Under the state Constitution, the ordinances of charter cities supersede state law with 

respect to ‘municipal affairs,’ but state law is supreme with respect to matters of ‘statewide 

concern.’” (State Building & Construction Trades Council of Cal. v. City of Vista (2012) 54 Cal.4th 

547, 552 [citations omitted] (Vista); see also Cal. Const., art. 11, § 5; Cal. Fed. Savings & Loan 

Assn. v. City of L.A. (1991) 54 Cal.3d 1, 17 (Cal. Fed. Savings).) Originally “enacted upon the 

principle that the municipality itself knew better what it wanted and needed than the state at 

large,” this home rule doctrine goes back more than 100 years and “give[s] that municipality the 
 

2 The concepts of “public interest standing” or “citizen standing” are interchangeable and are 
different terms that mean the same thing. (See Rialto Citizens for Responsible Growth v. City of 
Rialto (2012) 208 Cal.App.4th 899, 913.)  
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exclusive privilege and right to enact direct legislation which would carry out and satisfy its wants 

and needs.” (Vista at pp. 555-556 citing Johnson v. Bradley (1992) 4 Cal.4th 389, 394-398 & 

Fragley v. Pehlan (1899) 126 Cal. 383, 387.) As discussed below, even if the Constitution might 

allow the Legislature to extend voting rights to noncitizens, the charter city home rule doctrine is 

not so broad that San Francisco may do so on its own. On this subject, state law limiting voting 

rights to United States citizens reigns supreme.  

There is a four-part framework to determine whether a matter falls within a charter city’s 

home rule authority. At page 556 of the opinion, the Vista court restated the four-part test first 

laid out in California Federal Savings, supra, 54 Cal.3d 1. (Vista, supra, 54 Cal.4th at p. 556 citing 

Cal. Fed. Savings at pp. 16-24.) First, does the city ordinance regulate a “municipal affair.” (See 

Cal. Fed. Savings at p. 16.) Second, is there an “actual conflict” between state and local law. (See 

ibid.) Third, does the state law address a matter of “statewide concern.” (See id. at p. 17.) 

Fourth, is the law “reasonably related to resolution of that concern and narrowly tailored” to 

avoid unnecessary interference in local governance.” (See id. at p. 24.) After applying this 

framework, if the Court concludes that limiting voting rights to United States citizens is a 

statewide concern and the applicable state law is reasonably related to that purpose, then the San 

Francisco ordinance allowing noncitizen voting in SFUSD elections is no longer a “municipal 

affair” and state law with that limitation does not violate the City’s home rule power. (Vista at 

556; Cal. Fed. Savings at 17.) Upon this conclusion, the City’s Election Official may not allow 

noncitizens to vote in SFUSD elections. 

A. School district elections are not a “municipal affair.” 

On the first factor, Plaintiffs recognize that the “conduct of city elections” is, admittedly, 

a core charter city power, i.e., it is among four powers that the Constitution expressly states are 

municipal affairs. (Cal. Const., art. 11, § 5, subd. (b)(3); City of Redondo Beach v. Padilla (2020) 46 

Cal.App.5th 902, 910; Johnson v. Bradley (1992) 4 Cal.4th 389, 398.) However, having plenary 

authority over the conduct of city elections is different from having any authority over the conduct 

of school elections. Indeed, because school districts operate separately from cities, school district 

affairs are not typically municipal affairs. (Madsen v. Oakland Unified Sch. Dist. (1975) 45 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
-15- 

Opening Brief in Support of Motion for Writ of Mandate 

Cal.App.3d 574, 578; see also Cal. Teachers Assn. v. Hayes, supra, 5 Cal.App.4th at p. 1524 [school 

districts are agencies of the state].) 

To foreshadow another issue, a separate constitutional provision gives charter cities the 

power to provide “for the manner in which” school board members are elected. (Cal. Const., art. 

9, § 16.) But this does not include the power to determine voter qualifications. (Ed. Code 

§ 5390.) Regardless, because this issue is separate from a charter city’s section 5 “home rule” 

power, it is considered separately in section IV, below. 

Returning to the home rule question, because school elections are not municipal affairs, 

elections for SFUSD are subject to the state’s general laws without possibility of alteration by the 

City’s charter. (City of San Mateo v. Railroad Commission (1937) 9 Cal.2d 1, 7; see also Lansing v. 

Board of Ed. of City and County of S.F. (1935) 7 Cal.App.2d 211 [SFUSD is a political subdivision 

of the state, separate and distinct from the City/County].) This should be the end of the analysis 

because the existence of a “municipal affair” is a prerequisite for a charter city’s home rule 

power (Cal. Const., art. 11, § 5.). However, the other three factors weigh against San Francisco’s 

charter and ordinance as well.  

B. There is a conflict between the San Francisco Charter and state law. 

This part of the framework is easy. In addition to section 2 of article 2 of the California 

Constitution, multiple provisions of the Elections Code limit voting rights only to United States 

citizens. 

• Section 321(a): “Elector” “means a person who is a United States citizen 18 

years of age or older and …  is a resident of an election precinct in this state on or 

before the day of an election.” 

• Section 2300: This is California’s Voter Bill of Rights. It provides that a “valid 

registered voter means a United States citizen who is a resident in this state ….” 

(See also Elec. Code §§ 2000, 2101 [restating the same requirement].)  

• Section 7209: Political party central committees may allow noncitizens to serve 

on the committee, if permitted by the committee’s bylaws and the potential 

member would otherwise qualify except for the citizenship requirement. These 
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private committees can establish their own rules in a way that San Francisco may 

not. 

• Section 331: A “new citizen” is one who is otherwise qualified as an elector but 

for their citizenship status when the person will become a United States citizen 

after the 15th day prior to an election. New citizens, as used in the Elections 

Code, become citizens one to 14 days prior to an election and may register and 

vote in that election if they register at the election official’s office. (Elec. Code 

§ 3500.) Persons who become citizens on or after election day may not vote. 

(Ibid.)  

• Section 16100: Allows an election contest when unlawful votes are cast. (See also 

Bradley v. Perrodin (2003) 106 Cal.App.4th 1153 [nullifying an election when, 

among other defects, votes were cast by noncitizens].)  

• Sections 18100, 18500, 18561: There are criminal penalties for unlawful voting.  

• Section 2106: Voter registration programs must inform voters that only United 

States citizens may register to vote. 

Considering the depth of this requirement throughout the Constitution and Elections Code, in 

differing contexts, the San Francisco ordinance allowing noncitizens vote in school elections 

plainly conflicts with state law. 

C. The San Francisco ordinance at issue legislates on issues of statewide concern. 

1. Education is a statewide concern. 

As a general principle, education is a statewide concern. (Madsen, supra, 45 Cal.App.3d at 

p. 578; Butterworth v. Boyd (1938) 12 Cal.2d 140, 152.) Education only becomes a municipal affair 

“when the city acts in promotion and not in derogation of the purposes of the state.” (Madsen at 

579; Berkeley Sch. Dist. v. City of Berkeley (1956) 141 Cal.App.2d 841.) The current purpose of the 

state is to limit voting rights to noncitizens, so allowing noncitizens to vote in school district 

elections derogates the purposes of the state even if San Francisco might have a different 

purpose.  
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2. Establishment of voter qualifications is a statewide concern. 

To put it simply, the requirements at issue have been in place for a long time. (See, e.g., 

Bourland, supra, 26 Cal. 161, 164-165 [1864 case discussing Constitution of 1849].) Modernly, the 

current requirement has existed in substantially the same form since 1972 (Cal. Const., art. 2, 

§ 2) and the 1994 reworking of the Elections Code (Pini v. Fenley (2017) 9 Cal.App.5th 67, 75 [In 

1994, the Legislature repealed and replaced the Elections Code]; Persky v. Bushey (2018) 21 

Cal.App.5th 810, 826 [purpose of 1994 repeal/replace was to reorganize the Code without 

making substantive changes]; see also Stats. 1994, ch. 920 [“existing law” defines elector as, inter 

alia, United States citizens]).  

While recent developments have eased registration requirements (compare Stats. 1994, 

ch. 920, § 2 [electors must register 29 days prior to election] with Stats. 2003, ch. 810, § 3 

[shorted deadline to 15 days]; see also Stats. 2018, ch. 113, § 1 [same day registration]; Stats. 

2020, ch. 320 [felons may now vote]), the Legislature has never abolished its requirement for 

United States citizenship. Indeed, when the Legislature enacted the state’s Voter Bill of Rights in 

2003, it was noted that the legislation restated that all voters must be United States citizens. 

(Stats. 2003, ch. 425 [Legislative Counsel’s Digest].) This might have been 20 years ago, but in 

the context of the state’s 172-year history, where noncitizens have never had the right to vote, it 

is comparatively modern.   

D. State law requiring United States citizenship for voting is sufficiently tailored to the 
relevant statewide concerns. 

The statewide concern is that the right to vote in California elections should be reserved 

for United States citizens. Courts have never deviated from a conclusion that this is a reasonable 

condition on the right to vote. (See People v. Rodriguez, supra, 900, 902; Padilla v. Allison, supra, 

38 Cal.App.3d 784, 786.) The state laws in question limit voter registration and voting to United 

States citizens. When comparing these laws to the underlying concern, it is hard to imagine a law 

more reasonably related to the concern. 

By the same token, it seems impossible to consider how a law could be more narrowly 

tailored to the statewide concern. Again, if voting is a right reserved for United States citizens, 
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then the most narrowly tailor law to effectuating that purpose is to prohibit noncitizens from 

registering to vote. It is so simple it has worked for over 100 years. 

IV. Other Authorities Giving Charter Cities Some Authority Over 
School Districts Do Not Allow San Francisco’s Ordinance. 

The charter city powers described above are found in article 11 of the State Constitution, 

Local Government. As to charter cities, section 16 of article 9 provides additional powers relating 

to education. Under this section, charter cites may provide “for the manner in which, the times 

at which, and the terms for which the members of boards of education shall be elected or 

appointed, for their qualifications, compensation and removal, and for the number which shall 

constitute any one of such boards.” (See also Cal. Const., art. 9, § 3.3 [counties have similar 

power as to county boards of education].) Relevant here, the San Francisco ordinance is valid 

only if establishing noncitizen voting rights is encompassed within providing for “the manner in 

which, the times at which, and the terms for which” school board members are elected. 

The Education Code provides additional guidance. Section 5390 of that Code provides 

that, in school district elections, “the qualifications of voters, the procedure to be followed by 

voters and precinct board members in the polling places on election day, and the equipment and 

supplies to be furnished each polling place shall be governed by those provisions of the Elections 

Code applicable to statewide elections.” As discussed above, those Elections Code provisions 

require that all voters be United States citizens. 

Charter section 13.111 describes its authorization for noncitizen voting as relating to the 

“manner of election.” Based on this, it is presumed that the City will try to justify the ordinance 

based more on section 16 of article 9 than on section 5 of article 11. Petitioners reach this 

conclusion because “manner of election” appears both in the charter and article 11, section 16 

but not article 9, section 5.  

Allowing a city to provide for the “manner of election” means that the city “may provide 

by law the usual, ordinary, or necessary details required for the holding of the election.” (People 

ex rel. Devine v. Elkus (1922) 59 Cal.App. 396, 405 (Elkus).) But it does not allow cities to define 

voter qualifications. (Ibid.) The Supreme Court opinion in Libertarian Party v. Eu (1980) 28 
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Cal.3d 535, 543 comports with this view because it recognizes that the “time, place, and manner 

of elections” is different from “the registration of voters.” Thus, if San Francisco has the power 

to regulate the manner of SFUSD elections, it does not have the power to regulate the 

qualification of voters in that election unless that power has been expressly conferred. (See 

Nielsen v. Richards (1924) 69 Cal.App. 553, 538.)  

The distinction between a time, place, and manner regulation on the conduct of an 

election and voter qualifications is also found in the United States Constitution. Section 4 of 

Article 1 addresses the time, place, and manner of congressional elections: it shall be prescribed 

by state legislatures, subject to congressional regulation. (U.S. Const., art. I, § 4, cl. 1.) Section 2 

addresses voter qualifications: federal electors shall have the same qualifications of the most 

numerous branch of the state legislature. (U.S. Const., art. I, § 2, cl. 1.) The distinction was, of 

course, deliberate. (See Ariz. v. Inter Tribal Council of Ariz., Inc. (2013) 570 U.S. 1, 29-30 (dis. 

opn. of Thomas, J.); see also Bullock v. Carter (1972) 405 U.S. 134, 140-141 [separate 

consideration of manner of election and voter qualifications].)  

Elkus considered this in the context of elections for Sacramento City Council, where 

Sacramento’s charter had adopted a proportional representation system and the court had to 

decide whether that system complied with former section 8 1/2 of article 11 which allowed 

charter cities to provide for the “manner in which” and “the method by which” their officers 

shall be elected. (Elkus at 404.) Sacramento’s proportional representation system at the time 

appears to be an early form of ranked choice voting3 but that scheme counted only one choice for 

each voter even though there were multiple at large seats up for election. (Id. at pp. 397-398.) The 

court struck down this scheme, seeming to compare the denial of voters’ right to vote for as 

many candidates as there were available seats as if it was a determination of voter qualifications 

 
3 For background, general principles of ranked choice voting and one perspective on the subject 
are described in the 2016 Cumberland Law Review article, Escaping the Thicket: The Ranked 
Choice Voting Solution to America’s Districting Crisis, by Andrew Spencer, et al. (46 Cumb. L.Rev. 
377.) Elkus only summarized the Sacramento system, which Wattles v. Upjohn (1920) 211 Mich. 
514 [179 N.W. 335] described in more detail. (Elkus, supra, 59 Cal.App. at p. 397.) (The full text 
of this out-of-state case is attached to the Appendix). 
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(i.e., voters who had a vote counted for one candidate were no longer qualified to vote for other 

candidates). (Cf. Id. at pp. 404-406.) This was a problem because the authority to direct the 

“time and manner” of an election “does not involve the power to determine who shall constitute 

the electorate.” (Id. at p. 404.)   

The instant case is more clear. The Elkus analysis of a complicated scheme is unnecessary 

because the San Francisco ordinance directly determines voter qualifications. As Elkus makes 

clear, whatever powers San Francisco has over the manner of an election does not give it to the 

power to determine who shall constitute the electorate. And that is what charter section 13.111 

and Elections Code article X do. 

If establishing voter qualifications is not the same as providing for the manner of election, 

what does it mean to provide for the manner of election? Citing to Coffin v. Bd. of Election Comrs. 

(1893) 97 Mich. 188, 194 [56 N.W. 567, 569]4 Elkus, supra, explained: “The word ‘manner,’ it is 

true, is one of large signification, but it is clear that it cannot exceed the subject to which it 

belongs. It relates to the word ‘elected.’” (59 Cal.App. at p. 404.) When empowered to regulate 

the manner of an election, a body simply has the power for “the details for the holding of such 

election.” (Coffin at p. 194.)  

On this point, it is helpful to refer back to the San Francisco Elections Code and Charter. 

That Code establishes election dates (S.F. Mun. Elec. Code § 120); regulates the candidate 

nomination process (id. at § 200 et seq.); regulates the production of ballots, including provisions 

to include Chinese translations (id. at § 401) and pay for postage to return absentee ballots (id. at 

§ 410); provides a voter information pamphlet that is different from state law (id. at § 500); and 

more. Charter provisions also relate to the manner in electing SFUSD board members. (See S.F. 

Charter, §§ 13.101(a)(5), 13.101.5, 13.102.) These are the details of the election, and they relate 

not only to its time and place but also to the manner in which it is conducted. Section 16 of 

article 9 gives the City the power to enact these regulations, but it does not give it the power to 

determine voter qualifications. 

 
4 The full text of this out-of-state case is attached to the Appendix. 
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CONCLUSION 

Put simply, as discussed above, anyone voting in California must be a United States 

citizen. This requirement is found throughout the Elections Code because it is a requirement of 

statewide concern if not a constitutional mandate. If San Francisco wishes to extend voting rights 

to noncitizens in school district elections, it must wait for a constitutional amendment that allows 

it to do so. Therefore, a writ of mandate should issue directing the City’s Elections Official to 

follow the state law and prohibit him from counting votes cast by anyone other than United 

States citizens.   
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APPENDIX 

1. Coffin v. Bd. of Election Comrs. (1983) 97 Mich. 188 

2. Wattles v. Upjohn (1920) 211 Mich. 514 
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